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Introduction

Imagine this scenario: You’re on a business trip to San Francisco from New York City. 
Your trip is short, so short in fact that the idea of shelling out hundreds of dollars on 
an expensive hotel room seems less than ideal. You’d like to stay with family, but 
they live too far away from the central hub of the city, where all your business is 
located. You need a place located no more than a taxicab ride from the city that 
won’t cost you an arm and a leg. Now, imagine this scenario: You’re a San Francisco 
resident who is struggling to make this month’s rent. Your apartment is a two-
bedroom walk-up, centrally located near the city hub. Your previous roommate has 
moved out, so right now it is just you living there. You need to rent the spare room 
temporarily, until you can find a new roommate, to help meet the month’s rental 
costs.

Over the last decade, startups and tech companies have been developing 
convenient ways for regular people to offer routine services such as transportation 
and lodging. Consumers now willingly allow strangers’ access to items that were 
previously regarded as private extensions of one’s self. The personal automobile 
for example, once a symbol of American freedom and autonomy, can now be 
temporarily “rented” by anyone to anyone. A simple search on websites like Ebay or 
Craigslist will reveal hundreds of listings by previous owners for items as personal as 
t-shirts to toothbrushes. Even the bed, a place where the average American spends 
almost eight hours of their day[1], is “for rent” for the right price. This phenomenon 
is commonly referred to as the “sharing economy”, a social and cultural creation 
representing a de-emphasis of ownership and an embrace of sharing.

This paper will explore the legality with respect to zoning of the sharing economy 
titan, Airbnb.[2] Section II will provide insight into why Airbnb has become so 
popular, and why municipalities have reason to fear its growth. Many municipalities 
adopted regulatory systems ten, twenty, even thirty years ago. These systems 
have proven ill quipped to handle the growth of various new technologies, 
sharing economy services included. Undoubtedly, technological and economic 
developments produce better, more efficient lifestyles. municipalities moving 
forward, with particular focus on how two major American cities have responded to 
Airbnb in vastly different ways.
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All growth, however, is accompanied by pain; pain communities have not yet 
discovered how to alleviate. The national reaction to sharing economy services 
has been mixed.[3] In order to best understand the divide between existing zoning 
legislation and Airbnb, a discussion of the policy and legal history of zoning is 
required. Section III will provide the framework for the discussion with an overview 
of the American land use system, paying particular attention to local municipal 
zoning authority and functions, using an existing zoning ordinance (Town of 
Waywayanda, New York) as a model to explain where, if at all, Airbnb fits into 
current regulatory schemes. Section IV will discuss the legal and regulatory conflicts 
between municipalities and Airbnb, focusing on several cities that have taken differing 
approaches to dealing with the company. Finally, this paper will conclude with a 
discussion of best practices for municipalities moving forward, with particular focus on 
how two major American cities have responded to Airbnb in vastly different ways.

An Introduction to Airbnb

Founded in 2008 by Brian Chesky, Joe Gebbia, and Nathan Blecharczykand, Airbnb 
describes itself as “a trusted community marketplace for people to list, discover, and 
book unique accommodations around the world — online or from a mobile phone or 
tablet.”[4] The company, headquartered in San Francisco, has over two million listings 
in more than 190 countries worldwide.[5] Users can host or stay in accommodations 
ranging from castles to small apartments in cities such as London, Miami, and Buenos 
Aires.[6] Users simply download an app that gives them access to thousands of 
listings across the globe, many of which are competitively priced against traditional 
hotel options. Airbnb is widely regarded as one of the “pioneers” of this new, rapidly 
expanding economy.[7]

Advocates often use the phrase “collaborative consumption” when explaining the merits 
of the phenomenon known as the “sharing economy.” Sharing-economy companies 
offer a wide variety of services but are united by three common traits. First, they rely 
on recent technological advances to satisfy age-old consumer demands in ways not 
previously possible.[8] Second, they exist in and parallel to a wide variety of well-
established industries that are fundamentally disrupted by the sharing economy’s 
emergent ability to provide innovative alternatives.[9] Third, they operate in interstitial 
areas of the law because they present new and fundamentally different issues that 
were not foreseen when the governing statutes and regulations were enacted.[10]
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The premise behind the sharing economy is simple: owners of goods and services 
that are expensive to attain, such as travel and lodging accommodations, provide 
temporary access to the items for a fee. All of the sharing is done through individuals, 
the owner and the user, with the companies acting as intermediaries that help connect 
individuals to each other. 

Services like Airbnb, Uber[11], and DogVacay[12], are often more convenient than 
similar traditional services and can be had at a cheaper cost. Airbnb offers an easy 
way to generate additional income from an otherwise unused room, house, or 
castle[13] by placing the room up for rent on their website. Airbnb also contributes to 
local municipalities in a variety of ways. According to an Airbnb study, the company 
found that 400,000 Airbnb guests who visited New York City between 2012 and 
2013 spent $632 million on food, transportation, and other travel and tourist related 
expenses, supporting 4,580 jobs.[14] The same study found Airbnb generated 
approximately $56 million in local spending and supported 430 jobs in San Francisco.
[15] In fact, Airbnb’s study was conducted in twelve cities over nine countries and found 
positive economic impacts in all twelve cities.[16] As compared to tourists staying in 
hotels, Airbnb guests in New York City tend to stay two days longer and spend nearly 
$200 more at local businesses during their visit.[17] Proponents of Airbnb would argue 
the company’s positive community impact extends much further than increased 
economic activity. Guests report feeling much more “like a local” when staying in an 
Airbnb listing as opposed to a hotel.[18] The company has also exhibited a strong 
philanthropic mission, by participating in community-service projects and aiding in 
relief efforts around the world by providing free housing to victims of natural disasters.
[19]

A major criticism of Airbnb has been that the abundance of short-term listings 
available in densely populated cities limits the amount of affordable housing available 
for permanent residents.[20] However, in New York City, the typical host earns only 
$6,160 per year via Airbnb, an amount that marginally increases or sustains their 
budget, but far too low to decrease the availability of housing in a city whose average 
monthly rent is almost $3,300.[21] Some argue, therefore, that Airbnb serves to make 
housing more affordable: half of current Airbnb hosts, many of whom are moderate- 
to low-income individuals, have explained that hosting helps them afford to stay in 
their homes.[22]
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Airbnb has also dealt with criticism arising from a lack of regulation and security. For 
travelers using these services, the reduction in price is coupled with a reduction in 
the safety standards a traveler may expect from an established hotel. In the last five 
years, numerous incidents of sexual assault and theft have been reported by sharing 
economy consumers. For example, an Uber driver in India was convicted of raping 
a passenger in December of 2014;[23] and in July of 2015, a man providing lodging 
through Airbnb sexually assaulted a Rhode Island teenager on vacation in Madrid.
[24] In addition to concerns over safety, several states have alleged that sharing 
economy services such as Uber and Airbnb are subject to appropriate taxation and 
workers compensation laws, to which they have not yet adhered.[25] In a report filed 
by the Office of the Attorney General of the State of New York’s Research Department 
and Internet Bureau, it is alleged that short-term rental services such as Airbnb are 
outright illegal.[26] For now, however, these companies are here to stay, operating in 
an apparent violation of state and local law.

To understand why municipalities across the country have declared Airbnb illegal, 
one must first understand the system of laws it purports to be breaking. The origins 
of the modern American zoning system can be traced back to 1916, when New York 
City adopted the first comprehensive zoning ordinance in the United States.[30] In 
1922, the U.S. Department of Commerce published a model statute, the Standard 
State Zoning Enabling Act, which most states adopted soon thereafter.[31] Then, in 
the 1926 Supreme Court decision, Village of Euclid v. Ambler Realty Company, Justice 
Sutherland’s opinion reflected a gathering consensus among state Supreme Court 
judges that public guidance of private development was within the police power of the 
states.[32] The states, in turn, delegated these powers to local governments in what is 
now referred to as municipal home rule. The Municipal Home Rule Law grants further 
specific police powers of local legislation to particular local governments, some of 
which contain restrictions. The police power has been defined generally as the power 
to regulate persons and property for the purpose of securing the public health, safety, 
welfare, comfort, peace and prosperity of the municipality and its inhabitants.[33]

The Modern American Zoning System
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It was from these events that modern American zoning was born, and with it a system 
of regulation that vests in the municipalities themselves. The American land use system 
can be described as developing over three distinct phases: the granting of power 
from state enabling acts, the creation and adoption of a local land use plan, and the 
creation of administrative and quasi-judicial local agencies to review and adjudicate 
issues arising from land use regulations.[34]

A. Granting of Power from State Enabling Acts  

First, local municipalities are given the express right to enact zoning regulations by 
the state. Most states grant power to municipalities to enact zoning for the purpose 
of promoting the health, safety, morals, or general welfare of the community.[35] 
With this power in hand, municipalities may enact zoning regulations that best fit 
their current needs, keeping an eye, of course, towards future economic and social 
development. Most municipalities do this by developing districts, or dividing the town 
into smaller parts by proposed uses.[36] These districts can incorporate a variety 
of important uses including: commercial, residential, industrial, agricultural, and a 
number of mixed uses.[37] This direct conveyance of powers vests the authority to zone 
with the municipality and no other authority according to municipal home rule. It is 
for the municipality to dictate the development of land in its boundaries. The resulting 
modern land use system is one that has been unanimously adopted by the fifty states.

B. Adopting a Comprehensive Plan 

The second phase of the modern American land use system is the creation and 
adoption of a local comprehensive land use plan. The comprehensive plan has the 
legal authority to act as the vehicle for guiding community development, the scope 
to cover the necessary functions and facilities, and the history of practice to inspire 
public acceptance of its policies.[38] The comprehensive plan is composed of three 
distinct parts: principles, processes, and attributes.[39] Principles include normative 
statements of intent that underlie a plan's overall strategy, including its goals, 
objective, policies, maps, and other content.[40] Processes include planning activities 
that take place during the preparation of a comprehensive plan and define how it will 
be carried out—public participation and plan implementation.[41] Finally, attributes 
include plan-making design standards that shape the content and characteristics of 
comprehensive plans.[42]
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Most states encourage but do not require local governments to adopt a 
comprehensive plan.[43] While the adoption of a comprehensive plan is not 
required, almost all local governments adopt comprehensive plans in some 
form because of its reputation for being the best method for growth and 
success of the municipality. Once a comprehensive plan is adopted, many 
states do require that zoning be in conformance with that comprehensive plan.
[44] This requirement gives local governments the freedom to enact zoning 
regulations that will best suit their goals while ensuring that those regulations 
are not so invasive on individual rights as to warrant them unconstitutional. In 
order to be considered valid exercises of police power, the ordinances must 
be rationally related to a legitimate public purpose, and they may they not 
be arbitrary or capricious. An ordinance that is enacted contrary to objectives 
outlined in the comprehensive plan may be found to be ultra vires, or beyond 
the locality’s legal authority.

C. Regulatory and Administrative Agencies

The American land use system features a system of checks and balances, in 
addition to the courts, in the form of administrative and quasi-judicial agencies 
and regulators. In a given local government, one would likely find a planning 
board, zoning board of appeals, other involved agencies, and regulators tasked 
with implementing and enforcing the zoning code.[45] The primary function of 
these entities is to review and adjudicate issues relating to the implementation 
and application of zoning regulations on private landowners.[46] These entities 
are required to “hold public hearings on most proposals and petitions, to 
provide notice to affected parties of the hearings, to hold meetings open to the 
public, and to ensure that their voting members have no conflicts of interest 
that prevent their decisions from being objective.”[47] Great deference is shown 
to the local government, which, after adopting a comprehensive plan has the 
burden only of proving a particular regulation is a valid exercise of the police 
power.[48] A local government enjoys a presumption of validity on their zoning 
and land use decisions so long as the decisions are not arbitrary or capricious 
with respect to the individuals’ rights the decisions limit.[49]
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D. Use Variances

With zoning having been established as a valid use of the State’s police power, 
municipalities shifted their focus to developing creative ways of alleviating 
difficulties arising from new development.[50] Some of these strategies 
employed by local governments include: Higher Density Districts, Bulk and 
Area Requirements, Incentive Zoning, Special Permits, Floating Zones, Generic 
Environmental Impact Statements, Transfer of Development Rights, Variances, 
and Intermunicipal Agreements.[51] In a typical municipal zoning district, uses 
are permitted either as-of-right or conditionally (i.e., by special use permit).[52] 
In typical Euclidian[53] residential districts, commercial uses are not permitted 
as-of-right and would therefore need approval from the municipality. With 
this framework in mind, one may see how Airbnb undermines many municipal 
zoning codes and allows individuals to operate de-facto hotels in districts that 
only permit single-family residences as-of-right.

One likely analogue for regulating short-term, transient rentals of the type 
fostered by Airbnb is how zoning treats bed and breakfast operations. Bed 
and breakfast lodgings are a land use often permitted by local zoning codes 
as a conditional use in residential districts, subject to various standards and 
fees, which vary greatly depending on the type of community or neighborhood 
involved. Zoning may require a certain lot size, limit the number of guest rooms 
allowed, subject operations to periodic inspections, and require that only a 
certain percentage of a building be used for the bed-and-breakfast operations, 
among other requirements.

A sample zoning code[54]—used here as a comparative framework for our analysis—
defines a dwelling unit as a “a building or entirely selfcontained portion thereof 
containing complete housekeeping facilities for only one (1) family.”[55] The code 
goes on to specify that “rental units/rooms in a boardinghouse, dormitory, motel, inn, 
nursing home or other similar building shall not be deemed to constitute ‘dwelling 
units.’”[56] Separately, a “family” is defined “as any number of persons related by 
blood, marriage or adoption, or any number of persons who are not so related living 
together as a single nonprofit housekeeping unit, using all rooms and housekeeping 
facilities in common and having such meals together as they may eat at home….”[57] 
To comply with zoning, these definitions require permanent occupancy of a dwelling 
unit by a single family, not the rental of rooms to unrelated persons who come and go 
over short periods of time.
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In order to ensure fairness, there are a number of techniques available to 
a landowner whose intended use does not conform to the district’s zoning. 
He or she may apply for a use variance, which, if approved, would grant the 
right to use the land for purposes beyond those delineated in the zoning.[58] 
The standards for granting a use variance vary from state to state and from 
community to community. Some states do not permit use variances, some 
require only a showing of practical difficulties, and others set forth several 
standards that must be met, which generally include: that the owner cannot 
realize a reasonable economic return on the property; the property is unique; 
the alleged hardship was not self-created; and the proposed non conforming 
use will not alter the essential character of the neighborhood.[59] If all of 
the factors are found in the applicants favor, the zoning board may grant a 
variance from the originally zoned use. With these factors in mind, it becomes 
clear that a use variance is not a viable option for a homeowner seeking to 
use Airbnb. The homeowner would have to prove that they couldn’t realize a 
reasonable economic return on their single-family home without the use of 
temporary lodging. Zoning limits single-family homes to residential uses and to 
those uses that are customarily associated with residential use and incidental 
and subordinate to that residential use.[60] Zoning restrictions limiting the 
occupational use of homes recognize that residential districts must be protected 
from home occupations that are out of character with the neighborhood and 
are not uses that homeowners expect to be affected by when they purchase 
a home in a single-family area.[61] The homeowner wishing to use Airbnb will 
have no luck utilizing their municipalities’ use variance provision; perhaps the 
municipality will view Airbnb as a “special” use?

E. Special Use Permits

Section D explained how a use variance may be used by a landowner to 
alleviate the discrepancy between the landowners proposed use and the 
current zoning attached to the premises. A similar technique available to 
individuals who are limited by the existing zoning district is a special use permit.
[62] A municipal zoning law can authorize other uses but only if they receive a 
special or conditional use permit.[63] 
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Special use permits require authorization of a particular land use that is permitted in 
the zoning ordinance or local law, adherence to the requirements imposed by that 
zoning, and harmony between the specially-permitted use and the existing as-of-
right uses (i.e., the specially-permitted use will not adversely affect the character of 
the neighborhood if requirements are met).[64] There is no express requirement that a 
local government grant a special use permit.[65] A local government may also attach 
conditions to the issuance of a special use permit.[66] Once a special permit is issued, 
it is personal to the applicant and is affixed to or “runs” with the land.[67]

Most zoning ordinances expressly enumerate specially-permitted uses.[68] Taking 
again a sample zoning code as a framework for analysis: the Town of Wawayanda, 
New York, for example, has several zoning districts ranging from Agricultural-
Residential to Commercial.[69] In the Agricultural-Residential or “AR” zone, the 
legislative purpose of the zone is expressed as “intended to accommodate residential 
development that is compatible with the rural qualities of the Town and that may 
coexist with existing agricultural activities throughout this district.”[70] The principal 
permitted or as-of-right uses in that zone are limited to family farms and agricultural 
uses.[71] However, there are a number of uses available via special permit. One such 
use available via special permit is the “home occupations,” defined as “[a]n activity 
carried out for gain by a resident and conducted as an accessory use in the resident's 
dwelling unit or on the site of the residence.”[72] Also allowed via special permit is 
the bed-and-breakfast, defined as, “[a]n owner-occupied dwelling used for renting 
accommodations to transient, fee-paying guests and providing not more than one 
meal (breakfast) daily to lodging guests only.”[73]

F. Application: The Problem Presented by Airbnb

Lack of regulation and adherence to locally adopted laws can mean a 
municipality is enforcing rules against some residents, but unable to enforce 
them against others. Using the Wawayanda town code as an example, Airbnb 
would not qualify as a bed-and-breakfast because it is not the “primary use of 
the property.”[74] In other words, if an individual resides in a single family home 
and is simply renting out a spare bedroom to a weary traveler, this would not 
transform the single family home into something resembling the characteristics 
of a for-profit bed-and-breakfast.
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Most municipal zoning codes characterize for-profit bed-and-breakfasts as having 
commercially identifiable features such as signage and a common dining room.[75]

Here lies the essential problem with sharing economy services such as Airbnb. Zoning 
regulations are put in place by municipalities to guarantee citizens certain comforts 
and enjoyment of their property. Landowners are protected from nuisances that 
may disrupt the quiet enjoyment of their land or depreciate economic viability of 
their property.[76] The special permit and use variance processes are designed to 
give flexibility to individuals and local governments alike. A particular township or 
village may recognize a need for a corner store or gas station in a residentially zoned 
district. Rather than going through the lengthy and potentially expensive process of 
amending the comprehensive plan and zoning ordinance, the locality can simply issue 
the appropriate relief. Certainly, it is a valid exercise of its police power for a town to 
aspire to protect the agricultural character of its community. Suppose one resident 
living in an agricultural zone in Wawayanda uses Airbnb to offer temporary housing 
to a visitor. Neighbors living in that zone may be subjected to increased noise and 
traffic as a result, nuisances that are out of character with an agricultural community. 
Companies like Airbnb want to conduct their business and continue to grow while 
municipalities need to maintain control over the economic and aesthetic functionality 
of their zoned districts. As sharing economy services and zoning meet at a problematic 
crossroads, future development rests on how the law can be used to alleviate 
contrasting objectives.

The American zoning system, for the most part, provides municipalities and 
individuals with flexibility to utilize their property in a manner beneficial to 
both the individual and community as a whole. In cities across the country, 
zoning is instrumental in achieving economic and aesthetic appeal, helping to 
keep housing affordable for lower income residents, and ensuring residential 
neighborhoods do not become over-saturated with tourists.[77] While the 
dangers to short-term renters are apparent, one could argue that the revenue 
earned by Airbnb hosts creates a new kind of affordability—helping people stay 
in their homes who otherwise might not be able to afford it.

How Have Municipalities Responded So Far?
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A. New York City’s War on Airbnb

New York City is the first major city to wage legal and political war against 
Airbnb in an effort to regain control. In a 2014 report, the Office of the New York 
State Attorney General, Eric T. Schneiderman, asserts that sharing economy 
mega-companies like Uber and Airbnb are providing individuals the means 
and the mode to usurp New York City regulations.[78] The Attorney General’s 
report discovered a number of significant issues regarding Airbnb’s presence in 
the New York City market. First, the report found that private, short-term rentals 
increased tenfold between 2010 and 2014, with revenue to Airbnb and its hosts 
exceeding 282 million dollars in New York City for 2014.[79] The report claimed 
that well over 100 “Commercial Users” each controlled ten or more unique 
Airbnb units, allowing commercial properties to dominate the rental market, 
accepting 36 percent of short-term rentals between 2010 and 2014.[80] The 
report also found that Airbnb has had a significant effect on displacing long-
term renters in the city. [81] Most notably, the Attorney General’s investigation 
in New York City found that about 72 percent of rentals through Airbnb violated 
New York City laws.[82]

In 2010, the New York State Senate voted in favor of Senate Bill S6873 (S6873), 
a housing regulation that places restrictions on the length of occupancy of 
“Class A multiple dwellings” in New York City.[83] New York City Municipal Code 
defines a Class A multiple dwelling as “a multiple dwelling which is occupied, 
as a rule, for permanent residence purposes.”[84] The Senate Bill—which was 
promulgated in response to the rise of illegal use of single-family dwellings as 
transient hotels, such as with Airbnb[85]—contains a provision making it illegal 
for the permanent resident of such a dwelling to allow occupancy by another 
for fewer than 30 days while also accepting monetary gain.[86] In New York 
City, the applicable Building, Fire, and Housing Maintenance codes set forth 
different standards for dwellings that are to be occupied on a month-to-month 
basis than for dwellings that are to be occupied on a day-to-day basis.[87] In 
fact, New York City has outlawed for-profit hostels altogether as a measure of 
safety.[88]
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In addition to the restrictions on length of stay and monetary gain set forth 
in S6873, the bill also closes a “loophole” that was being used to justify illegal 
transient occupancy in permanent residency dwellings.[89] Explaining this 
loophole, the court in City of New York v. 330 Continental, LLC held that 
the Multiple Dwelling Law allows a minority of the units in Class A Multiple 
Dwelling buildings to be occupied for nonpermanent or transient occupancy.
[90] The court based this holding, in part, on the definition of Class "A" multiple 
dwelling, as set forth under Section 4(8)(a) of the Multiple Dwelling Law.[91] In 
interpreting Section 4(8)(a) of the Multiple Dwelling Law, the court held that 
"the statute's use of the phrase 'as a rule' indicates that a secondary use of the 
building, different from the specified primary use, is permitted."[92] The court 
concluded that no violation of the Class A certificate of occupancy would result 
from use of a minority of the units in one of the buildings for nonpermanent or 
transient occupancy.[93]

The New York City bill effectively closes this loophole by modifying the “permanent 
residence” and “as a rule” provisions of the Multiple Dwelling Law. Under the current 
law, “the only "secondary" transient use of class A dwelling units allowed would be 
use by the permanent occupants, natural persons not corporate entities, for house 
guests or boarders roomers or lodgers living within the household of the permanent 
occupants or for circumstances such as the occasional pet or apartment "sitter" 
when the permanent occupants are absent for personal reasons such as vacation or 
for medical treatment.”[94] Under this new scheme, tenants can no longer rent their 
apartment on Airbnb to transient guests. The amendment to the Multiple Dwelling Law 
provides that only the tenant, the tenant’s guests, or the tenant’s employees (maid, pet 
or apartment sitter) are permitted to occupy the dwelling if the tenant is absent.

In addition to New York City wishing to provide safe accommodations for its visitors, 
the City also has an interest in protecting local businesses from unfair competition. 
Hotels and other lodging entities in the city spend significant sums of money to 
comply with applicable laws, and are also subject to hospitality taxes, which Airbnb 
hosts traditionally have avoided. Airbnb and other sharing services represent a total 
departure from the traditional business model. Unfortunately, the regulatory scheme 
currently in place is ill-equipped to handle the complex variety of issues that have 
arisen since its inception.[95]
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In an effort to comply with regulation, Airbnb has begun collecting hotel 
occupancy taxes in several cities across the country.[96] Current tax law, 
however, prevents Airbnb from collecting and remitting occupancy related 
taxes on behalf of their hosts and guests in New York.[97] According to the New 
York City Department of Finance, Airbnb is not required to collect the City’s 
hotel room occupancy tax because, by providing a method for hosts and guests 
to privately contract for available accommodations, Airbnb “is neither a hotel 
operator nor a room remarketer.”[98] Airbnb and New York are at a stalemate. 
Unfortunately, political grandstanding is impeding progress, as hotel special 
interest groups fear competition and resist change.[99]

Like any corporation, municipalities are obligated to provide benefits to their 
members. Unlike most corporations, municipal corporations derive revenue, 
in large part, from the taxation of citizens. Consequently, municipalities are 
extremely vigilant of new sources of taxable revenue taking place in their 
boundaries. Since the new wave of sharing services does not fit neatly into the 
traditional regulatory mold, those services were destined to bump heads with 
decades-old laws.[100] It comes as no surprise then, that taxation and housing 
laws are at the forefront of the regulatory and legal issues facing Airbnb.[101]

B. San Francisco’s Embrace of Airbnb

In light of New York City’s response, other cities across the country are beginning 
to crack down on illegal hotels. The city councils of Moab, St. George, Park 
City, and Provo, Utah have each enacted ordinances prohibiting residents from 
renting their own properties to transient visitors.[102]

San Francisco, where Airbnb was born, initially had mixed reactions from residents 
regarding the validity of temporary rentals.[103] As in most cases, some residents value 
the additional income, while others say landlords are evicting them from their homes 
in hopes of renting out rooms to Airbnb full-time.[104] Airbnb’s hometown, however, 
is now on the forefront of progressive solutions and compromise. San Francisco has 
endorsed a plan to effectively legalize Airbnb.[105] The City’s Board of Supervisors 
recently voted to adopt regulations that require permanent residents to secure a 
business license from the City, to show that they have occupied their homes for 275 
days out of the last year, with a limit of 90 days of occupancy permitted by Airbnb 
customers.[106]
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The City also developed a special department to assist with, regulate, 
and enforce short-term rentals.[107] Additionally, there are new reporting, 
recordkeeping, and safety regulations that govern short-term listings.[108] In 
an effort to address Airbnb opponents’ concern about a lack of affordable 
housing, the new law prevents landlords from evicting current tenants to create 
makeshift hotels.[109]

San Francisco should serve as a model for the way municipalities think about 
Airbnb. Notice that while San Francisco amended outdated laws, enacted a 
series of new requirements, and developed a special regulatory board, no 
capital improvements or infrastructure were needed to address the problems. 
As Airbnb co-founder Brian Chesky puts it, “[w]hereas historically, to create 
opportunities, cities would need massive projects and investments, these jobs 
only require the Internet.”[110]

C. Airbnb’s Response

In response to these varying municipal reactions to its service, Airbnb created 
a section on its website educating its customers about municipal regulatory 
issues.[111] In a webpage titled “What legal and regulatory issues should I 
consider before hosting on Airbnb?” the company posts a disclaimer to its users.
[112] The page explains, “[w]hen deciding whether to become an Airbnb host, it's 
important for you to understand how the laws work in your city.”[113] It goes on 
to say:

Some cities have laws that restrict your ability to host paying guests for short periods. 
These laws are often part of a city's zoning or administrative codes. In many cities, you 
must register, get a permit, or obtain a license before you list your property or accept 
guests. Certain types of short-term bookings may be prohibited altogether. Local 
governments vary greatly in how they enforce these laws. Penalties may include fines 
or other enforcement.[114]

Whether or not this shift of responsibility onto the user absolves Airbnb of liability 
under familiar legal principles like agency and contributory liability remains to 
be seen.[115]
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Absent local ordinances expressly forbidding transient rentals, Airbnb and 
similar lodging services would still be illegal under most municipal zoning 
ordinances. For the most part, large-scale enforcement of illegal transient 
hotels presents a huge challenge because of the inability to know who is 
renting and when they are doing so. The municipality’s zoning enforcement 
officer could scan Airbnb’s website for listings in that area, (a potentially time 
consuming and costly technique) but in a popular tourist destination listings 
can be bought up just moments after they are posted. That does not mean 
enforcement is impossible, however, as one New York City tenant learned the 
hard way, with potential fines reaching over $40,000.[116] Sharing economy 
services can benefit economic and social growth. Beneficial as they may be, 
there are clear and present dangers associated with these uses. In light of 
these risks, regulation is in order. Most sharing services prefer self-regulation 
to government-imposed, sometimes burdensome regulation.[117] Recently, 
scholars have found that successful self-regulatory organizations (SROs) exhibit 
four distinct characteristics:

First, an SRO must establish credibility early on through its performance. Second, self- 
regulatory actors must demonstrate strong enforcement capabilities. Third, SROs must 
be perceived as legitimate and independent. And finally, an SRO must take advantage 
of participants’ reputational concerns and social capital.[118]

Whether or not Airbnb has demonstrated its capability of self-regulation remains to be 
seen. Even so, there are a number of regulatory issues (building and fire safety codes, 
for example) that are an inseparable element of Airbnb’s business model. Certainly, 
the agencies involved in disseminating and enforcing those issues will want to be 
involved in the regulation process.

To date, Airbnb has been willing to comply with state challenges and investigations.
[119] Airbnb could make use of its financial and technological resources by 
increasing measures of security and working hand-in-hand with municipalities to 
be in compliance with relevant codes. Of course, municipalities must be willing to 
reconsider, rethink, and redraft existing code so that sharing services may operate 
freely and without fear of breaking the law.

Conclusion: What Solutions Are Possible?
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In addition to San Francisco and New York, several American cities have 
taken action in response to Airbnb. Portland, Oregon; Denver, Colorado; and 
Philadelphia, Pennsylvania have responded in a variety of ways. In Portland, the 
city council voted to legalize homesharing services and partnered with Airbnb 
to launch its Shared City Initiative.[120] The Shared City Initiative has agreed 
to help Airbnb renters collect taxes on behalf of the city. In Denver, a task force 
was convened to explore the city’s sharing economy and consider the present 
regulations regarding short-term rentals for their appropriateness.[121] Finally, 
Philadelphia zoning codes imply that homesharing listings are illegal, but city 
officials have indicated that they will not enforce existing laws to crack down on 
service providers.[122]

The sharing economy is here to stay. Urban planners, engineers, architects, politicians, 
businessmen, and especially lawyers will have to adapt. [123] It will certainly not be 
easy. Past regimes have disregarded new developments in commerce and culture 
simply because they did not understand them. Surely, regulators across the country 
are asking themselves why hotels and taxicabs need to change. The industries have 
been part of the American economy for hundreds of years without intervention or 
significant technological innovation, but change has already begun to take place. The 
most progressive cities across the country are attracting millennial’s to live and work 
in their communities. Many of the country’s larger cities are embracing bike-sharing 
programs[124], clean energy solutions such as solar and wind[125], and programs to 
combat obesity.[126] Without doubt, the current paradigm of regulation regards Airbnb 
listings as “in violation”, if not outright illegal. Regulators would be wise to encourage 
the growth and development of these companies, or risk missing out on the next great 
economic revolution.
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